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at a later period, be unable to establish the fact that the deed was 
fraudulent. By this arrangement no one's interests are jeoparded, 
but every one's rights are protected. 

Curtesy consummate stands, in this respect, on the same footing as 
dower, and it would seem, according to the reasoning in the case 
last cited, that the husband could file a bill during the life of the wife 
to establish a fraud upon his curtesy. 

University of Virginia. HUBERT It. SOUTHALL. 



THE LIEN OF A JUDGMENT AS TO PUBOHASERS 
"WITHOUT NOTICE. 



The Governor of Virginia has approved Senate Bill No. 62, en- 
titled, " An Act to amend and re-enact sections 3567, 3570 and 3576 
and to repeal section 3568 of the Code of Virginia in relation to the 
lien of a judgment" — the text of which is given below. 1 The 
effect of the amendment is to abolish entirely the common-law rule 

1 An Act to amend and re-enact sections 3567, 3570 and 3576 and to repeal section 3568 

of the Code of Virginia in relation to the lien of a judgment. 

Approved March 29, 1902, 

1. Be it enacted by the General Assembly of Virginia that sections thirty-flve 
hundred and sixty-seven, thirty-flve hundred and seventy and thirty-flve hundred 
and seventy-six of the Code of Virginia be amended and re-enacted so as to read as 
follows : 

I ZS81. Judgment to be a lien on all real estate of debtor; from what time. Every 
j udgment for money rendered in this state heretofore or hereafter against any person 
shall be a lien on all the real estate of or to which such person is or becomes possessed 
or entitled at or after the date of such judgment. When more than one judgment or 
decree is confessed or entered in vacation on the same day, they shall have priority 
as among themselves in the order with respect to the time when they are respec- 
tively confessed or received for record In the clerk's office of the court entering the 
same: provided, that when several judgments are confessed together, they shall all 
be deemed to have been confessed as of the time the first was confessed, and the 
clerk shall enter such time on the margin of his order book. The lien of a judgment 
shall in no case relate back to a day or other time prior to that on or at which the 
judgment was rendered. This section is qualified by section thirty-six hundred and 
forty-nine and the three following sections. 

§ 3570. Judgment not a lien against purchaser for valuable consideration without 
notice, unless docketed. No judgment shall be a lien on real estate as against a pur- 
chaser thereof for valuable consideration without notice until and except from the 
time it is duly docketed in the clerk's office of the county or corporation wherein 
such real estate may be. 

i 3576. How liens of judgments attach to real estate and are payable. The liens of 
judgments against the same person shall attach to all his real estate liable thereto 
under section thirty-flve hundred and sixty-seven, in the order of the dates respec- 
tively of said judgments, and the judgments shall be made payable thereout in the 
same order ; and where there are rendered at the same term of court two or more 
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that a judgment is to be held to relate back to the commencement of 
the term at which it is rendered. Under the new Act the lien is given 
the same effect as to purchasers for valuable consideration without 
notice as a deed of trust, namely, that it shall not be a lien until and 
except from the time that it is docketed. 

The bill was given careful consideration in committees of both 
branches of the General Assembly, being by each referred to sub- 
committees, and upon their favorable report, the vote in each com- 
mittee was substantially unanimous. Being a radical departure from 
the common law and from the statutes and practice which have always 
obtained in Virginia, it was subjected to rigid scrutiny, but the con- 
siderations in its favor spoke so strongly for themselves — the risk alike 
to purchasers and lenders of losing outright the property which they 
bought, or upon which they loaned money, being so obvious — that 
common sense and the spirit of a wise jurisprudence triumphed over a 
tradition which had little but its age to recommend it, and the measure 
became a law. 

To say that the law as it stood before the passage of the Act was a 
reflection upon our jurisprudence is not stating the case too strongly. 
Of the duties that the State owes its citizens, one of the most import- 
ant is that of ensuring to them the maximum of safety in their pur- 
chases of real estate. As the law was formerly there was simply no 
safety in a purchaser paying over the purchase-money, or a lender the 
proceeds of the loan, at any time prior to, say, ninety days after the 
date of the transaction. For it was always possible that at its date, 
courts were in term in which the grantor had pending against him 
litigation which might be consummated by a judgment, which would 
relate back to the first day of the term and take priority over any 
incumbrance placed upon the property subsequent to such first day. 

It is no answer to this consideration to suggest that the purchaser 

judgments against the same person in suits or in proceedings by motion, both or all 
of which are matured at the rules or otherwise, and were upon the docket at the 
commencement of the term, there shall be no priority between or among them but 
said judgments shall be paid ratably out of the real estate upon which they are 
liens. Such judgments shall take priority over judgments by confession entered at 
the same term, and over judgments rendered at the same term in any proceeding by 
motion instituted during the term. An extract of any judgment shall upon motion 
be granted to any party interested, immediately upon its rendition, subject to the 
future action of the court rendering the same. 

2. Be it further enacted by the General Assembly of Virginia that section thirty- 
five hundred and sixty-eight of the Code of Virginia be and the same is hereby 
repealed. 

3. This act shall be in force from its passage, but shall not affect in any manner 
liens existing at the date of its passage. 
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may readily examine the court dockets for suits against the prospective 
vendor. It was suggested in committee, as a tentative compromise, 
that the operation of the lien given by the former statute might be 
narrowed to the limits of the county or corporation wherein the land 
lies, but, as Mr. W. D. Cardwell, of Hanover county, stated in the 
House Committee on Courts of Justice, this would involve the exami- 
nation of the chancery dockets of all the courts in the county or cor- 
poration, inasmuch as suits for the mere payment of money are most 
frequent on the equity side of our courts, and in all chancery suits, even 
those not involving pecuniary claims, there is a decree for costs, which 
may be heavy. Now the courts of the city of Richmond, and doubt- 
less of Norfolk, and perhaps elsewhere, sit as long as sixty and some- 
times ninety days. By statute 1 a circuit court after having been in 
session for six days may take a recess for a period not exceeding twenty 
days, and a corporation court, after sitting ten days, may adjourn for 
six days — but the term is the same, and the judgments rendered on 
the last day of the adjourned session would relate back to the first day 
of the original term. 

But all these considerations are as nothing compared with this — 
that not only, as the law was formerly, must search be made of the 
dockets, common law and chancery, of the courts of the county or 
corporation wherein the land lay, but also of those of every court of the 
commonwealth in session at the date of the transaction. This seems 
a rather startling statement, but the law as it formerly stood 2 states 
unqualifiedly that " every judgment for money rendered in this State 
shall be a lien on all the real estate of the debtor at or after the com- 
mencement of the term at which it was rendered." If there is any- 
thing in the Code of 1887 to prevent a judgment of the Law and 
Equity Court of the city of Richmond rendered March 30 being 
docketed in Wise or any other county on April 18, s and taking 
priority over a deed of bargain and sale dated and recorded January 
5 (the term of the Law and Equity Court having begun on January 
4), although the purchase money may have been paid and possession 
given, it has not been brought to the attention of the writer. 

But the question was asked in committee, Has this apparently dan- 
gerous state of the law worked any hardship ? And the reply was 
promptly forthcoming from the case of Building Association v. Reed,* 

> Sec. S122, Pollard's Supplement. 

! Code, sec. 3567. 

3 i. «. " twenty days next after the date of said judgment "—Code, sec. 8570. 

* 96 Va. 34.5. 
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the facts of which were that the circuit court of Eoanoke city at its term 
beginning April 10, 1893, rendered two judgments against Reed — one 
on May 16, and the other on May 19, 1893, both being docketed 
May 23, 1893. By deed dated and admitted to record April 17, 
1893, Reed had mortgaged certain real estate for money loaned him. 
Upon this state of facts, it was held that the judgments were superior 
to the deed of trust, although the latter was recorded thirty-six days 
before the judgments were docketed. 

The hardship was thus made manifest, by an adjudication of our 
highest court. How often the question has arisen in the lower courts, 
we have no means of ascertaining; but one thing is certain — that it 
might have arisen at any time and under circumstances that would 
have shocked the conscience of a chancellor who would have been com- 
pelled, by the remorseless statute law, to deny all relief, and to reply 
to the protests of the purchaser or the lender, "You are presumed to 
know not only the law, but the parties to all the suits that may be 
pending in all the courts of the commonwealth, which were in session 
when your transaction was consummated. You should not have parted 
with your money for an indefinite period thereafter — just how long, we 
don't know — that depends upon circumstances." 

Now the legislature saw that this ought not to be, and has enacted 
a statute, the eflect of which (save as to taxes and municipal liens) is 
to confine an examination of a title to the four walls of an office in 
which are kept the official records of past, and not pending, transactions. 
The Act thereby encourages the sale of, and the lending of money 
upon, real estate. Capital is proverbially timid, and by so much as 
we increase the security to the lender and remove from him all sources 
of apprehension as to the absolutely established status of an alleged 
first lien, by just so much do we attract capital and invite it to do its 
wondrous work among us. It is asserted that foreign money-lenders 
have repeatedly rejected applications from Virginia based on ample 
real estate security, solely because of our land laws. With this mis- 
chief corrected, it is not perceived that a Virginia land title need be 
subject to any prejudice which does not attach to land titles elsewhere, 
of the inherent difficulties of which the Torreus system seems to furnish 
the only adequate solution. 

One of the few arguments — indeed the only one urged in committee 
— against the general policy of the Act was, that it would enable a 
debtor, after the beginning of a term of court, to convey his property, 
and thus defeat a recovery. But the answer to this, which in every 
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instance seemed to prove satisfactory, was, that if the debtor wished to 
convey, he could and doubtless would do so on the day before the term 
began, and the creditor would go without his lien; and, further, that 
the cases in which the debtor might wait until after Ihe beginning of 
the term and then dispose of his realty, were inconsiderable, as com- 
pared with those in which a purchaser or lender might be stripped of 
the consideration for his contract, by reason of his failure to take notice 
of what, in many cases, he could not possibly know — in all the others, 
only after exhaustive and minute research and long delay. In addi- 
tion, it was pointed out that the new law makes provision for the issu- 
ance of an abstract of the judgment for the purpose of docketing, 
immediately upon its rendition, subject to the action of the court ren- 
dering the same; and the legislative judgment was recorded in favor 
of the changes. 

By the late Act, section 3568 of the Code is repealed outright. That 
section purported to make an exception to the general statute law of 
judgments of the Circuit Court, and decrees of the Chancery Court, of 
the city of Richmond, leaving the judgments and decrees of the Law 
and Equity Court, and the civil judgments of the Hustings Court, of 
Richmond, to be governed by the general law. This was of course 
due, as to the Law and Equity Court, to an oversight — that court 
having been established since the Code of 1887 was enacted, but no 
legislation placing its judgments and decrees on the same footing with 
those of the two other local courts, was ever enacted. Uniformity is 
now established and the judgments and decrees of all the courts of the 
State have the same effect. 

The amendments are in accordance with the fast-developing com- 
mercial spirit of the State — a spirit which seeks the ready transfer of 
property, and the abolition, so far as the legislature can indicate its 
will, of all traps and pitfalls for the wary as well as the unwary. No 
better proof of this can be afforded than by the fact that the House 
Committee on (Jourts of Justice, having finished its deliberations upon 
this measure, afterwards, of its own motion, ordered a bill to be re- 
ported, repealing sec. 2467 of the Code of Virginia. 1 This section 
allows ten days for the registry of deeds and other instruments. The 
House bill removes all qualifications from sec. 2465, declaring all such 
instruments void, as to subsequent purchasers for value and without 
notice, until and except from the time that they are duly admitted to 
record. The bill passed the House, but was not reached in the Senate. 

i As amended by the Act of 1896— Pollard's Supp. p. 265. 
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Should it prevail, as it undoubtedly will, ultimately if not presently, 
purchasers of real estate may pay the purchase-money at once, without 
waiting for the ten days to elapse within which the holder of a prior deed 
may record it and thus obtain the title. Under section 2467, the per- 
sonal honesty of the vendor in this particular is the sole reliance of the 
purchaser. Honest vendors will not complain of a change which is 
proposed to be made in the best interest of all vendees. 

D . , , ^ George Bryan. 

Richmond, Va. 



